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Overview of Export Control Reform Effort 

• Overarching issue is whether an export can occur without first 
obtaining a U.S. government license 
 

• Export = shipping product abroad, transferring technology to certain 
foreign national employees, providing particular types of technical 
assistance for foreign companies etc. 
 

• Compliance is important, but is burdensome and violations are costly – 
possible $250,000 penalty per violation, loss of export privileges, 
auditing, etc. 
 

• But which rules apply and how to apply them?  Historically an answer 
has been difficult to find, and reforms help substantially 

 
 



3 

Overview of Export Control Reform Effort 

• Context 
– Export Administration Regulations (“EAR”) 
– International Traffic in Arms Regulations (“ITAR”) 
– April 2010 – Reform kicks off 

 
• Background and Goals 

– Make industry more competitive overseas 
– Use government resources more efficiently 
– Coordinate with allies better 
– 4 Singularities – Control list, Licensing agency, Enforcement 

agency, IT platform 
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Overview of Export Control Reform Effort 

 
• Proposed  rules to date 

– Almost 20 rounds of proposed rulemaking 
– Including:  aerospace, satellites, electronics, propellants/explosives 

and military vehicles 
 

• New final rules – Finally arrived 
– Aerospace 
– Military vehicles are close behind 
– Others to follow soon 
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The Highlights 

• Realigned Control Lists 
 

– Many items on the simple / highly restrictive International Traffic 
In Arms Regulations (ITAR) United States Munitions List 
(USML)  

 
– Will move to the complex / far less restrictive Export 

Administration Regulations (EAR) Commerce Control List (CCL) 
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Highlights (Cont.) 

• Positive USML – e.g. changes USML VIII – enumerates specific 
aircraft and specific parts, components, accessories, attachments, 
associated equipment and systems 
– If it’s not enumerated – it is no longer ITAR and has moved to 

CCL 
– Design intent is no longer important 
 

• Creation of the “600 Series” on the CCL – e.g. ECCN 9Y610 
– Captures items that have moved from USML 
– 3 types of subparagraphs - .a through .w; .x; .y 
– Consolidates 13 items that were in former ECCN xx018 categories  
 

• New USML category XIX; ECCN 9Y619 
 

• On the horizon – USML VII and XV 
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Highlights (Cont.) 

• Order of review and tips on determining jurisdiction 
 
• New definition of “Specially Designed” 

 
• New 600 series licensing issues 

 
• Partial demise of the “See Through Rule” & foreign made with 

600 series technology 
 

• License exceptions including STA 
 

• Transition considerations 
 
• Future compliance considerations 
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Realigning the Lists: 
USML Category VIII - Today 

• USML VIII – Aircraft and Associated Equipment (As of 5/29/13) 
– *(a) Aircraft, including but not limited to helicopters, non-

expansive balloons, drones and lighter-than-air aircraft, which are 
specifically designed, modified or equipped for military purposes; 

– *(b) military aircraft engines;  
– *(c) cartridge-actuated devices utilized in emergency escape of 

personnel and airborne equipment; 
– (d) launch and recovery equipment; … 
– (h) Components, parts, accessories, attachments, and associated 

equipment (including ground support equipment) specifically 
designed or modified for the articles in paragraphs (a) through (d) 
of this category, excluding aircraft tires and propellers used with 
reciprocating engines; 

– (i) Technical data … and defense services. 

Specifically 
designed – 
very broad 
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Realigning the Lists: 
Example Defense Co. 
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USML Category VIII – October 15, 2013 
End Items / Platforms 

Detailed list 
of end items 

Asterisk 
shows SME 

MT 
parenthetical 
if on Missile 
Technology 
Control 
Regime 
Annex 
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USML Category VIII – October 15, 2013 
Systems 

  

Use of “specially 
designed” term 
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USML Category VIII – October 15, 2013 
Parts, Components … 
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USML Category VIII – October 15, 2013 
Parts, Components … 

  

? 
Looks like this, 
apparently! 



14 

USML Category VIII – October 15, 2013 
Technical Data; Defense Services; Dual Licensing 
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Recap  

Existing USML Cat. VIII 
 
• Broad 
 
• Not specific 
 
• Catches all parts, components, 

accessories, attachments 
 

• Over-inclusive 
 

• Subjective 

New USML Cat. VIII 
 
• Narrow 

 
• Very specific 

 
• Only enumerated defense 

articles, technical data 
 

• Focused 
 

• Objective 
If not enumerated on USML then refer to EAR CCL 600 Series 
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600 Series 

• Items no longer listed on revised USML will become subject to EAR 
600 Series ECCN’s 
 

• Still controlled as military items 
 
• License will be required to export and re-export most 600 series 

Worldwide (except Canada) unless: 
 

– EAR license exception applies; or 
– Enumerated in .y subparagraph 
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600 Series Framework 

 

9A610 
CCL Category 
0-9 
      Last two 
  Product Group   characters will 
  A – E    typically track 
      WAML 
   600 Series Between   
   300 (Chem bio) 
   900 (foreign Policy) 
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ECCN 9A610 

• Each 600 series ECCN will have three types of subparagraphs: 
 

– ECCN 9A610.a - .w: Specifically enumerated end items, materials, 
parts, components, accessories, and attachments  

• Some items may be “specially designed”  
 

– ECCN 9A610.y: Specifically enumerated parts, components, 
accessories, and attachments that are “specially designed” but 
warrant no more than AT controls 
 

– ECCN 9A610.x: “specially designed” parts, components, 
accessories, and attachments that are “specially designed” 
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ECCN 9A610.a - .w 
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ECCN 9A610.a - .w 
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ECCN 9A610.y 

 
 
 

Controlled for AT reasons only 
NLR to most countries except 
Cuba, Iran N. Korea, Syria, 
Sudan (and China per  744.21) 
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ECCN 9A610.x 

 
 
 License will be required unless 

to Canada or license exception 
applies 
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New USML Category XIX and CCL 9Y619 

 
• Gas Turbine Engines 

− USML Category XIX 
− 9Y619 

 
• Category XV (space/satellites) proposed Friday 

 
• Category VII (military vehicles) final to be published any day 
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Order of Review 
Supp. No. 4 to 774 

• Review USML 
− Is it specifically enumerated 
− Is it within a catch-all control 
 

• If not, Review CCL 
− Determine CCL category and product group 
− Review 600 series 

• Is it specifically enumerated in .a through .w 
• Is it specifically enumerated in .y 
• Is it specially designed in .x 

− Review non-600 series ECCN 
 

BIS CCL Order of 
Review Tool:   
 
http://beta-
www.bis.doc.gov/inde
x.php/export-control-
classification-
interactive-tool  
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Transitioning Items – Tips on Determining 
Jurisdiction 

• Consider what remains on USML rather than what transitions 
− For example, for aircraft end items: 

• is it an aircraft staying in USML Cat. VIII(a)(1)-(13)? 
• Or a system staying in VIII (d), (e), (f)? 
• If not – review 9A610.a 
 

• For aircraft parts, components, accessories, and attachments: 
− Is it specially designed for one of the aircraft enumerated in (VIII(h)(1)? 
− Is it specifically enumerated in USML Cat. VIII(h)(2)-(26)? 
− If not, then it has moved to EAR ECCN 9A610.x unless: 

• Specifically enumerated in ECCN 6A610.f - .w; or 
• Specifically enumerated in ECCN 6A610.y and effectively decontrolled 

except for AT reasons 
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Transitioning Items – Tips on Determining 
Jurisdiction 

• Software and Technology (Unclassified) 
– If commodity stays on the USML – then software and technology directly relating 

to it stay in USML Cat. VIII(i) for aircraft or XIX(g) for gas turbines 
– Otherwise will move to EAR CCL ECCN 9D610 for software or ECCN 9E610 for 

technology (aircraft) or 9D619 for software or ECCN 9E619 for technology (gas 
turbines)  
 

• Classified  
– USML Cat. VIII(i) controls classified technical data directly related to items 

controlled in ECCN’s 9A610, 9B610, 9C610, and 9D610  
– Same for USML Cat. XIX(g) for classified technical data directly related to items 

controlled in ECCN’s 9A619, 9B619, 9C619, and 9D619  
– See also Definition of Technical Data in ITAR §120.10 

 

 
 



27 

“Specially Designed” 

• Key concept that could continue to make life difficult, BUT is actually 
workable, fret not 
 

• Progeny of “specially designed or modified….” 
 

• Concept continues because required in some instances by Wassenaar 
and government belief some catchall is needed 
 

• But is meant to result in predictable and reliable conclusions, as 
opposed to standards based on design intent. 
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The “Catch” 

(a) Except for items described in (b), an ‘‘item’’ is ‘‘specially designed’’ if it:  
 
(1) As a result of ‘‘development’’ has properties peculiarly responsible for 

achieving or exceeding the performance levels, characteristics, or 
functions in the relevant ECCN or U.S. Munitions List (USML) 
paragraph; or 
 

(2) Is a ‘‘part,’’ ‘‘component,’’ ‘‘accessory,’’ ‘‘attachment,’’ or ‘‘software’’ 
for use in or with a commodity or defense article ‘enumerated’ or 
otherwise described on the CCL or the USML. 
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The “Catch” Decoded 

• Item’s design gives it the characteristics that make it controlled 
 

• For parts etc., they are used in or with an item on the CCL or USML 
 

• So, pretty much anything with a direct connection to a controlled item 
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The “Release”  

(b) A ‘‘part,’’ ‘‘component,’’ ‘‘accessory,’’ ‘‘attachment,’’ or ‘‘software’’ that 
would be controlled by paragraph (a) is not ‘‘specially designed’’ if it: 
 

(1) Has been identified to be in an ECCN paragraph that does not contain 
‘‘specially designed’’ as a control parameter or as an EAR99 item in a 
commodity jurisdiction (CJ) determination or interagency-cleared 
commodity classification (CCATS) pursuant to §748.3(e); 
 

(2) Is, regardless of ‘form’ or ‘fit,’ a fastener (e.g., screw, bolt, nut, nut 
plate, stud, insert, clip, rivet, pin), washer, spacer, insulator, grommet, 
bushing, spring, wire, solder;  
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(3) Has the same function, performance capabilities, and the same or 
‘equivalent’ form and fit, as a commodity or software used in or with an 
item that: 

 
i. Is or was in ‘‘production’’ (i.e., not in ‘‘development’’); and 

 
ii. Is either not ‘enumerated’ on the CCL or USML, or is described in 

an ECCN controlled only for Anti-Terrorism (AT) reasons;  
 
(4) Was or is being developed with ‘‘knowledge’’ that it would be for use in 

or with commodities or software (i) described in an ECCN and (ii) also 
commodities or software either not ‘enumerated’ on the CCL or the 
USML (e.g., EAR99 commodities or software) or commodities or 
software described in an ECCN controlled only for Anti-Terrorism (AT) 
reasons; 

 

The “Release” Continued  
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(5) Was or is being developed as a general purpose commodity or software, 
i.e., with no ‘‘knowledge’’ for use in or with a particular commodity 
(e.g., an F/A–18 or HMMWV) or type of commodity (e.g., an aircraft 
or machine tool); or 

 
(6) Was or is being developed with ‘‘knowledge’’ that it would be for use 

in or with commodities or software described (i) in an ECCN 
controlled for AT-only reasons and also EAR99 commodities or 
software; or (ii) exclusively for use in or with EAR99 commodities or 
software. 

 
 

The “Release” Continued  
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The “Release” Decoded  

• CJ or CCATS confirmation 
 

• Fasteners and related items 
 

• Items that have been tweaked to fit in a military application but 
are otherwise for EAR99 or AT items 
 

• Intended for a CCL item as well as an EAR99 or AT item 
 

• No particular intended end application 
 

• Intended to be used in either an EAR99 or AT application or only 
EAR99 applications 
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“Specially Designed” Classification Requests  

• New 748.3 (e) – Confirmation you’re not “specially designed” 
 

• For parts, components etc. 
 

• Limited to situations where:  
 

1. Fit has been modified, can’t say is equivalent and there’s 
good chance the government would find tweak 
insignificant; or 
 

2. Same performance capabilities of item that is not specially 
designed per (b)(3) 
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Official Specially Designed Web Tool 

• Designed as a guide through the specially designed thought 
process 
 

• Utility will likely vary significantly by audience 
 

• http://beta-www.bis.doc.gov/index.php/specially-designed-tool 
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New 600 Series Licensing Requirements 

• Reasons for control – Generally will all be at least NS1, RS1, AT1 and 
UN, which means export license required for everywhere other than 
Canada.  .y will be AT only. 
 

• Expanded China Rule 
 

• ITAR licenses can now cover EAR items – § § 734.3 (e) and 120.5 (b) 
provided the purpose of the EAR items is sufficiently aligned with 
ITAR purpose 
 

• EAR licenses may now authorize activities between end-users – 
§750.7 (c)(1)(ix) 
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The Demise of the “See Through Rule” 

• “Taint” no more (for items that are transitioning) 
 

• Long live de minimus EAR §734.4 
 

− A foreign made item located outside the U.S that incorporate 
controlled U.S. origin content that does not exceed the applicable 
de minimis percentage for a particular country is not subject to the 
EAR. 
• 25% for most countries except D:5 
• 0% for country group D:5 (Afghanistan; Belarus; Burma; 

China; Congo; Cote D’Ivoire; Cuba, Cyprus; Eritrea; Fiji; 
Haiti; Iran; Iraq; N. Korea; Lebanon; Liberia; Libya; Somalia; 
Sri Lanka, Sudan; Syria; Venezuela; Vietnam; Zimbabwe) 
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Foreign Made With 600 Series Technology 

• Certain foreign made items located outside the U.S. that are direct 
product of certain U.S. origin technology are subject to the EAR 
when exported from abroad or re-exported to certain countries. 
– EAR § 736.2 

 
• 600 Series is subject to a broader direct product rule 

– Adds additional country and product scope 
– Foreign made items subject to the EAR under this broader direct 

product rule are subject to the same license requirements to the 
new country of destination as if they were of U.S. origin 

 
 

 

 
 
 



39 

Foreign Made With 600 Series Technology (Cont.) 

• Applying the 600 series direct product rule: 
 
– Is the foreign-produced direct product of: (i) U.S. origin “600 

series” technology; or (ii) a plant or major component of a plant 
that is the direct product of U.S. origin “600 series” technology”? 

 
– Is the foreign produced direct product a “600 series” item? 

 
– Is the foreign-produced direct product being re-exported or 

exported from abroad to countries listed in D:1, D:3, D:4, D:5, or 
E:1? 
 

• If yes to all three, then foreign made item is subject to EAR. 
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License Exception 
Strategic Trade Authorization (STA) 

• License Exception STA - authorizes the export, re-export and transfer 
(in-country) of specified items on the CCL to destinations posing a low 
risk of unauthorized or impermissible use 
 

• Instead of licensing, STA requires the exporter to undertake certain 
administrative requirements 
– Notification 
– Consignee Statements  

 

• 2013 Q1 – 4916 licenses for parts and components; 3394 of those were 
to STA eligible countries 
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License Exception 
STA 

• §740.20(c)(1) - STA 36 Countries: 

 
 
 
 
 
 

– If reasons for control are national security (NS); chemical or biological weapons 
(CB); nuclear nonproliferation (NP); regional stability (RS); crime control (CC), 
and/ or significant items (SI) 

– Unless excluded in “License Exceptions” list within applicable ECCN 
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License Exception 
STA 

• §740.20(c)(8) – Additional STA 8 Countries: 

 
 
 

– If reasons for control are national security (NS) only 
– Unless excluded in “License Exceptions” list within applicable ECCN 
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License Exception 
STA 

• §740.20(d)(1) Notification 
– Exporter, re-exporter, transferor must notify consignee of applicable ECCN 

• §740.20(d)(2) Prior Consignee Statement 
– Is aware that items will be shipped pursuant to License Exception STA; 
– Has been informed of the description of the items and their ECCN(s) by the 

exporter, reexporter or transferor; 
– Understands that shipment pursuant to License Exception STA precludes 

subsequent use of paragraphs (a) or (b) of License Exception APR for the items; 
– Agrees not to export, reexport or transfer these items to any destination, end-use or 

end-user prohibited by the EAR; and 
– Agrees to produce copies of this document and all other export, reexport or transfer 

records (i.e., the documents described in part 762 of the EAR). 

•  § 740.20(d)(3) Notification to Consignee of STA Shipment 
– If reasons for control are national security (NS) only 
– Unless excluded in “License Exceptions” list within applicable ECCN 
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License Exception 
STA – October 15, 2013 Changes 

• §740.20(c)(1) – Now Country Group A:5 Supp. No, 1 of Part 740 
 

• §740.20(c)(2) – Now Country Group A:6 Supp. No. 1 of Part 740 
 

• Consignee must be in a country listed in A:5 (or national of that 
country if a natural person) 

 

• Ultimate government end use, return to U.S., or in connection with 
existing authorization 

– Government agency of A:5 country or U.S. Government; or 
– Item is for the development, production, installation, maintenance, repair, overhaul, 

refurbishing of an item in an A:5 country or U.S. and ultimately used by A:5 
government agency, U.S. government or person in the U.S.; or 

– U.S. Government has issued a license authorizing use of STA, license is in effect, 
and consignee provides a copy of the license to the exporter 
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License Exception 
STA – October 15, 2013 Changes 

• Consignee statement must include: 
– Acknowledgement of one of the three government end use requirements (all) 
– Agrees to permit U.S. Government end use checks (if consignee is not a 

governmental consignee) 
 

• Purchaser, intermediate consignee, ultimate consignee, and end user 
must all have been previously approved on a license issued by BIS or 
DDTC 
 

• No STA for 9A610.a without prior determination by BIS that shipment 
is eligible 
 

• All STA shipments now require AES filing regardless of value 
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Other License Exceptions  

Available for 600 Series Items 
 

• Available license exceptions listed in §740.2(a)(13): 
– LVS (§740.3) 
– TMP (§740.9) 
– RPL (§740.10) 
– GOV (§740.11) 
– TSU (§740.13) 
– STA (§740.20) 

 

• Restrictions on license exceptions for 600 series: 
– Not to D:5 countries (except §740.11(b)(2) of GOV) 
– 9D610.b, 9d619.b, 9E610.d, 9E619.b or .c (except §740.11(b)(2) of GOV) 
– 600 Series Major Defense Equipment 
– MT controls  
– As restricted in specific section of license exception within ECCN 
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Transition Considerations  

• Delayed implementation of USML VIII and XIX / ECCN 9x610 
and  9x619 – 180 days 

– Anticipate similar delays for future revised USML categories and 600 series 
ECCN’s 

• Can pre-position licenses – will be held until October 15, 2013 
 

• After effective date BIS will follow normal processing timelines 
 

• If using a BIS license in place of an existing DDTC approval – 
must terminate the DDTC license in accordance with § §123.22 
and 124.6 
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Transition Considerations  

• Transactions authorized prior to October, 15, 2013: 
 

 
 

 
 

 

 
 

 
 
 

Contains only items transitioning 
to CCL 

Contains both transitioning and non-
transitioning 

DSP-5 Can use up to 2 years after effective 
date unless license expired or 
returned.  May amend after effective 
date on case-be-case basis 

Valid for all items until expiration.  
May amend on a case-by-case basis. 

DSP-61; 
DSP-73 

Valid until expiration.  May amend after effective date on case-by-case basis. 

TAA; 
MLA; 
WDA 

May use for up to 2 years after 
effective date unless expires before.  
May amend on case-by-case basis. 

May use for up to 2 years after effective 
date unless expires before.  May be kept 
valid beyond 2 years by submitting 
amendment to authorize transitioning 
items under §120.5(b). 
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Transition Considerations  

• Items subject to the EAR authorized under §120.5(b): 
– Must be included with items subject to ITAR in purchase documentation 
– Must be for use in or with the items subject to the ITAR that are proposed for 

export 
– Must be enumerated in the DDTC license under the USML “(x)” paragraph 
– Must be classified with appropriate ECCN or EAR99 designation and this must be 

provided to end users and consignees 
 

• Jurisdiction unaffected 
– Potential violations may require VD to both BIS and DDTC 

 

• AES filing required for all 600 series regardless of value and for 
STA 
 

• New “DY6” for .y 600 series except low value and Canada 
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Transition Considerations 
Re-export / Transfer Authorizations  

• Previously authorized will remain valid under three scenarios: 
– Program status DSP-5 
– Sales / distribution territory of an MLA or WDA where agreement is authority 
– Approval pursuant to §123.9 

 

• New requests to agency with jurisdiction at time of the request 
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Transition Considerations 
CJ’s 

• If prior CJ determined item subject to ITAR 
– If transitioning – CJ superseded 

 

• If prior CJ determined item subject to EAR 
– Unless classified under an XX018 ECCN, will not be controlled under 600 series 
– If determined to be EAR99 – status will remain unless later enumerated on USML 

or CCL 
 

• Can submit for transitioning items but will be prospective and not 
effective until October 15, 2013 

– BIS pleads – “try and self-classify if possible.”  Use online tools 
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Transition Considerations 
Registration 

• If all items transitioning and registration expires during transition 
period – can seek to extend 
 

• If some items remain, continue to utilize existing licenses or 
agreements – must re-register 
 

 

 
 

 
 
 



53 

Future Compliance Considerations 

• Classification of products, equipment, materials, technology etc. will 
continue to be the driver for compliance issues; start review there, 
implications will follow 
 

• Need to revisit export control compliance procedures and management 
systems to ensure appropriate changes occur 
 

• Possible initial increase in Commodity Jurisdiction determination 
requests and frequent use of Specially Designed CCATS; useful 
options but don’t feel compelled 
 

• It’s all written in legalese but can often work for you with a little 
wrestling! 
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Questions 
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